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A VINDICATION 



LAW OF ENGLAND. 



TO THE PUBLIC. 

The measure lately submitted to the House of 
Lords, by Earl Stanhope, for the relief of the 
tenantry of the United Kingdom, involves so 
many deep and important interests, has excited 
such hope and fear in millions of suffering peo- 
ple, that I cannot refrain from making a few 
observations on the real point now at issue. 

In reading over the Bill which was brought 
in on this subject,. and which is in progress 
through Parliament, one must be forcibly struck 
with the talents and ingenuity which mark its 
scope and provisions. The main clause is a 
simple. proposition; but so contrived, that it 
admits of a double meaning. It is either de- 
claratory of the existing law, or supplies the 
want of it. Taking for granted) however, thit 
the latter is the impression of a great many, I 
shall contend for the former, and undertake to 
establish, that the practice of compelling occu* 
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pying tenants to pay the " same rent over and 
over to the middle-men," is not only unjust, but 
illegal. 

If I should be so fortunate as to succeed in 
vindicating the law of the country, and shew- 
ing that the oppressed can have effectual relief; 
that for public grievances there are adequate 
remedies ; that the injured can be righted ; and 
that sacred justice rules the land ; then I shall 
feel myself more than compensated, by the re- 
collection of having done my duty: but if I fail, 
•till, from the nature of the object, I shall Ifcafn 
upon the humane* and liberal for indulgence. 

And, here* 8 1 beg leave to return my "warm a«d 
sincere thanks to all those noblemen and gen- 
tlemen who have been pleased to honour me 
with their approbation of my " View of the 
Law of Landed Property in Ireland" and con- 
veying, at the same time, sentiments most fa- . 
vourable to the tenantry. > I regret that I am 
mot at liberty to mention names, but I can say; 
that amongst those who feel for the wretched- 
ness of the peasantry* are some of the greatest 
men in the kingdom^ as well as the ablest law- 
yers in and oilt of 'Parliament. > . 

I could not* however, omit the name of the 
lamented Mr. Perceval, wi thou tbeing conscious 
to myself of ingratitude. His view^of Irish 
politics, also,* command* me, in a particular 
manner, to do him justice, and acknowledge 



LAW OPEKCWND. fl 

that he meant to redress the p ievances of the 
mass of the people. 

For proof of his natural benevolence, and of 
the soundness of his policy in this respect, I 
ihall subjoin an extract from a letter written by 
his own hand, which, cannot fail to be embalmed 
in the hearts of genuine Irishmen, and to raise 
a monument to his memory that shall never 
perish.' , > ■ 

"The subject is undoubtedly one of great 
interest and importance, and if any remedy for 
the evils complained of can be adopted, 'con- 
sistently with justice to the landed interest, 
Mr. Perceval would' be exceedingly glad to 
assist in its success." ' ' 

Downinc-stbeet, 13th April, 1812. 

Earl Stanhope has had the original, as well 
as every other 1 comrhuni cation received by me 
on this great subject. , 



Tite right to levy distress- muBt be claimed 
as either origami, derivative, on cemeniumal: on 
which of these grounds do the mid die-men, take 
their stand? If they claim it as .an original 
right, and hare i their claim allowed, then the 
head landlord and his lessee would be pJaced'by 
the. law of England on an equal footing; perfect 
equality would supersede feudal distinction, 
and trample upon, the honours, the attributes, 
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and supremacy of the lords in demesne. The 
noble proprietors of the soil, tbe bold baron* 
should stoop to their feudatories, and submit to 
rank with "base villeins/' But this is not their 
condition. They are now. as exalted as they 
were one thousand years ag©, in the law of the 
land, and afnaar* are still equally " base" and 
degraded. The great proprietor is not, indeed, 
at present in the full enjoyment of ancient 
splendour. The 13th Charles II. has abolished 
knights' service and tenure in capite, &c; but 
still the tenant in fee, or lord in demesne, is ac- 
knowledged as a superior, who has rights inse-. • 
parable from his dignity and high estate ; be is 
entitled to the remedy of distress at law, because 
it has been preserved to him out of the wreck 
of his former prerogatives, and is now incident - 
to such as are remaining. 

. When he grants a lease of any part of his in- 
heritance, let the term be ever so long, he re- 
tains the fee; be has in him the reversion, or, to 
make the subject quite intelligible to themean- 
est capacity, he does not give away one particle 
ofthe£aW. 

But lessors may cast all their moveable cbat- 
• tots into the sea — the guineu-men may, indeed, 
scatter their pelf amongst the poor without any 
restraint whatever. The law permits the free 
use of the produce of the soil to its cultivators* 
and .to those who a» entitled bywontsect or 
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otherwise to share it with thenit b*t it watiehe» 
day and night over the land, and maintains its 
rights- with the utmost jealousy. 

On this ground the lord of the fee is» of ori- ' 
ginal right, excbmvdy entitled to the remedy of 
distress, which waa i**eparabk fro*fl some, end 
incident to all feudal services, particularly to 
rent ssrvics; and is, therefore, on the very prin- 
ciples of ancient tenure, incident to his rents in 
the present day, by the existence of service, as 
well as umparablt from the reversion. 

I should observe, that although if I were 
writing a treatise on law generally, it would be 
proper to trace the rise and- progress of rent 
charges ; and how the grantee of a rent charge 
might stand as to the remedy of distress ; how 
persons seized, not only of rent charges, but of 
rent seek, common of pasture, and such like in- 
heritances that do not lie in tenure, are entitled, 
some at common law, when they comply with 
what it requires from them, and others by sta- 
tute, to levy distress: yet the discussion of 
these points, as well as of the freehold rents, to 
which the remedy of distress* has been extended 
by the 30d of Henry VIII . and the subjects to 
which it was also extended by the 7th of the 
same king, would be a waste of time, in refer-' 
ence to the main point, which does not even 
remotely affect them. I have noticed them 
now, therefore, merely to indicate, that this sub- 



iect^ia^bcH^i JvpH considered in, all its powbfo 
beatiftgs^^b-ich shall appear m fully, if-the^i!*? 
rtiies of the people >mftke it. qscgssary, by intfo-; 
diiGing iirel^yant; topics,, fQrjljje ; purpose of de- 
%tiixgrtrhe $^Lquestion. \. 
;\fii :<>!$* teciftajce this sufrjeqfc, which afH?e**S 
to^ma^y both, difficult and rpysterious, jntelligi- 
b]fit$ fhe^me^nest capacity, ,1 ph^U depart from- 
Jfoe usyarjewAft^ of submitting the, case in- 
voJye^ i» tephaical phrases and antiquated; Iww- 
crqft : accordingly, my statement stall be made, 
without stiffness or affectation, in the. humble 
garb of a plai n narrative. . ! ; r. ■ 

.* Toward understanding .the effect of the ce- 
lebrated statute of Quia empires terrarttm r or 
the 18th of Edward I. it is necessary 4o precise, 
that the mesne lord, or feudatory, who had pur-: 
chased from the lord in demesne or seignior, was 
in : .the;habit of underletting to others, upqn the 
v i ej?y termsi services, saving ,of mqnorial rights and 
privileges, under which he himself held, from 
his own feoffor, .donor, &c; or, in other iwojds,; 
when this feudatory let to the,te?r^tejiant t .or. 
actual cultivator, he immediately exercised all 
the power, and invested himself with all the 
honours, rpyafty, and prerogatives which be- 
longed exclusively to the greftt proprietor. 
. This abuse wasnot, however, long confined 
to the first feoffee, or immediate feudatory : |o 
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the tread lotdj bfcts like all other innovations 
-tending* -to give power and [gratify the vanity of 
little i«an, was rapidly dispersed over the sur- 
face of the Land. 

. . C yery naturally said, that he had as good a 
right to >carve a manor out of the. manor of B, as 
B had to carve one- out of the seigniory of the 
lordwbo held from the king: and, by an obviour 
train of reasoning, founded upon this assump- 
tion, 'that he was as great as. the king himself, 
quoad bis feoffees, grantees, &c. that he .could 
■not discover why he might not have bis villein 
regardant, as well as villeins in gross ;' and dis- 
play, at once, all the Gothic magnificence with 
wbich-'seiaiB of land "Vas clothed, or even ex- 
ceed in slavish mummery the turbaned tyrants 
of- the l>a*t. 

Subinfeudation, or underletting, went on in 
this manner for a length of time, and would 
have continued, perhaps, fpr many ages, had 
not the oppression of .those middle-men excited , 
the' grfejft landlords to a sense of their own dig- 
nify, .and rebuked the torpor with which they 
beheld-, the. cruelty inflicted on the people, by 
the prostitution of justice and the subversion of 
law; ... 

Stung, at last, by remorse and shame, at the 
intolerable grievances with Which the poor oc- 
cupants we're overwhelmed, they listened to the 
cwwe.of suffering humanity, and acted apart 
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worthy of English baron*. In this spirit and 
these honourable feelings, they had the statute of 
Westminster the third, or of Quia entptores ter~ 
rarum, passed, whereby it was enaeted> and re- 
mains in full force at this day, as far as any 
thing is left for it to operate upon, by the 13th 
Chas. II. or by operation of law analogously to 
ancient tenure, " That from henceforth it shall 
be lawful to every freeman to sell at his own 
pleasure his lands and tenements, or part of 
them, so that the fee0ee shall hold the • same 
lands or tenement* of the chief lord of the same 
fee* by such servke and customs as hisfe&fee held 
before" 

By" this act, which confirmed to every freeman 
the right to dispose of his land as he pleased (a 
wonderful concession, attended with the happi* 
est effects), the chief proprietors, or lords, not 
only secured to themselves their escheats, ward* 
ships, &c. which the middle-men had usurped, 
but effectually stript the latter of all thos6 
other feudal services and incidents which the^ 
had hitherto levied, and exercised in amor* 
ample manner than the barons themselves had 
ever done. 

I shall illustrate this point by an extract from 
Coke upon Littleton, page 144* 

" By act of law," says our great author, " one 
rent or service may issue out of another, as if A, 
before the statute of Quia emptores terrarum, 



had given lands- to B, to A<»W to him by fealty 
and ten shillings rent, and B bad m*fe a feof- 
ment in fee to C, &c. whereby there was a 
mesnalty created : this would be rent and ser- 
vice out of rent and service; and if the rent be 
behind, the lotfd may distrain upon the land for 
his rent, for both mesnalty and seigniory doe 
issue out of the land, the mesnalty immediately, 
■and the seigniory mediately, which is worthy of 
due consideration and observation" 

This extract so clearly shews the precise mode 
011 which the old system was conducted, as to 
render any comment quite unnecessary. But 
with a view of establishing the charge of oppres- 
sion brought against the middle-men in levying 
several distresses on the same premises for rent 
aceruing " out of the same land" from which 
" both mesnalty and seigniory do issue," I shall 
take one- other extract from the same authors 
above, quoted, in proof of what has been already 
said respecting the change produced by the sta- 
tute of 18th Edward I. in favour of the oc- 
cupants who were relieved by it from all dis- 
tress, but such as was incident to the services 
of the head landlord. 

*' If there be lord and tenant by fealty and 
certain rent, and the lord by deed grant the rent 
in fee, saving the fealty, and grant further by 
tbs same deed, that the grantee may distrain 
tot' the same-rent ift the tenancy, albeit a dis- 
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tress were incident to the rent in the hands of 
the grantor, and although a tenant attorne to the 
grant, yet cannot the grantee distrain, for then 
the tenant should be subjtct to two several distresses 
of two several men." 

The policy of the inhibition, in this case, is 
worthy of the utmost attention, and repels the 
little astute cavilling which would attempt to 
distinguish between two several distresses flow- 
ing directly from the act of the grantor, and 
distresses created by operation of law. Such 
abstract puerility, in order to sustain oppression, 
is unworthy of the human understanding and 
disgraceful to manhood. 

" And so it is, if the lord, in that case, grant 
the rent in tayle, or for life, saving the fealty, 
and further grant that the grantee may distrain 
for it, albeit the reversion of the rent be a rent 
service, yet the donee or grantee shall not dis- 
, train for it."' — Co. Lit, sec. 226. 
. The justice and fairness of the principle laid 
down in this rule of law, must command the ^ve- 
neration of all men for a code, which, when 
thoroughly understood, and practically distri- 
buted, proves itself "a law of liberty" in the 
words of Blackstone, " the law of reason" in the 
words of Littleton, and "equal justice" in the 
words of Lord Coke. - ■ 

Let the vulgar libellers of our jurisprudence 
read the following reasons : " For then the tenant 
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should be subject to two several distresses of two 
several men." 

If the grantee, &c. were to levy distress, as 
of original right, it would be in the nature ofa 
disseisin of his feoffor, grantor, &c. ; for by tne 
statute of Edward just noticed, the distress re- 
mains as an incident to the seigniory or rever- 
sion, and is inseparable from fealty, at the least. 
The grantee could not, therefore, distrain for 
any thing of a higher nature than rent, without 
tervice, which must be always seek, m its nak^- 
ed state. 

Besides the violation of right which such an 
usurpation would necessarily introduce, the 
cruelty of permitting two several men to levy 
(wo several distresses for rent accruing out of 
the same tenure, upon any pretence whatever, 
appeared so great, that our author could not sup- 
press his indignation and horror against such an 
outrage. 

The second proposition laid down goes to the 
utmost extent of one's wishes: for "albeit the 
reversion of the rent be a rent service" yet-, the 
grantee, &c. shall not distrain for it, because 
the occupants should be subject to two several 
distresses of two several men. 

If these oracles of the law of England were to 
arise from the dead and to hear it asserted by 
modern lawyers, ,that not only two several dis- 
tresses, but an indefinite number, maybe levied 
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on the same tenure for rent which the poor 
occupants had already paid to their own lessor, 
-what would they think of us! But what should 
we think of ourselves, if it were really true, 
lhat not a single rule or principle could be found 
.in our whole civil or municipal code under 
which oppression of this kind might be removed 
or corrected! What woald the enlightened of 
other countries say of institutions which do not 
contain, according to the advocates, one princi- 
ple capable of being applied to the redress of 
the most harassing grievance that can be 
imagined 1 

The friends of sound law and of equal justice 
may, however, console themselves in the cer- 
tainty, that this imputed disgrace is no part of 
the law of England, but the result of ignorance, 
and a blind abuse of its sacred principles— the 
cant of flimsy revilers — the adulation of sy- 
cophants, who, to worm themselves into the 
favour of wealthy proprietors, mix slander with 
perversion, and thus minister to their selfish- 
ness. 

. The misconception which obtains so general- 
ly on this point, is to be attributed, in a great 
degree, to the hurry with which the feudal law 
is commonly read by those who condescend to 
look at it at all, and they are very few indeed; 
because the*tudy of it involves great attention, 
in order, not only to trace all its ramifications, 



as incident to rent service* &c. I shall proceed 
to observe, that the great barons' or seigniors held 
their land under the crown, the king being con- 
sidered, even at the present day, lord paramount, 
or proprietor of all the land in his dominions. 
Every baron, or lord, was empowered to hold a 
court, called Court Baron, for redressing griev- 
ances and settling disputes amongst the tenants 
of those manors, formerly called baronies, lord- 
ships, or seigniories. 

But by the statute of Qma emptoret terrmmm, 
#U the feudal services, and their incidents, hav* 
ing been resumed by those great proprietors, to 
the exclusion of all feoffees, grantees, &c. in 
future, who till then had assumed them, it fol- 
lows, as clear law, that none but su,ch as are 
entitled to some tennce in the spirit and by the 
rules of ancient tenure, can have distress at 
, common law, because it is incident to tervict 
only of some hind or other. "It is called a rent 
service," says Coke, *' because it hath soma 
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corporal senrice incident: onto it,' which «t the 
least is fealty." ' 

. In the case of. a gift in tail, lease for life or 
years, the fealty is- inseparable from the re« 
version, so as, the. donor, or lessor, cannot grant 
the reversion aster, and ( save to himself the 
fealtyi But the rent-he; rriay except'; because! 
the rent, although it be incident to the reversion; 
yet is not inseparably incident. \ ' . 

Homage was the highest honour, but fealty, 
the most sacred; and although, according to 
the generality of the writers .on the feudal sys- 
tem, fealty could not have been separated from, 
homage by grant, yet it. might by extinguish- 
ment of homage, as in case of, a surrender of 
all services by the seignior. ,< ■ ; 

A man may hold also by fealty alone, and 
distress would be .inseparable from such-tenure 
at this day. - . . 

I have noticed fealty', in particular, because 
it remains the same as when Lord Coke wrote, 
not having, been altered or affected by the 12th 
Charles II. or by any other statute : and al- 
though it is not exacted, yet; the title to it is 
good, and, if required, must be titrated oh 
every change of the lord. Even, copyholders ■ 
are obliged to enter a respite of fealty at this 
day. It should be known, likewise/ that it is 
due from, all tenants, but tenants by frank aU 
moigne, and such as, holda't will or by suffer, 
ance. 



incident to fealty, which is inseparable from 
the reversion, and which a lessee can never 
receive from a lessor. 

I say. exclusively entitled, because every 
lessee, excepting those at will or sufferance, 
shall do fealty, instead of receiving it. 'But 
.distress may be levied, also, on tenants at will at 
conimon law by virtue of the reversion or inhe- 
ritance. ...*,".'. 

Fealty is in the present (fay,, as much as for- 
merly, a complete bar to the use of distress by 
all derivative lessors, if there were no other im- 
pediment, who are precluded from setting up 
any claim to it, of original right," or as a thing 
that runs to them with the" land. They should 
know, therefore, that it is incident to a high arfct 
solemn service, inseparable rr&'m the reveraiog, 
in fee, for which they may bWalled upon, 'and 
shall perform it, in that case, with the utmost re- 
verence and humility. Sic transit gloria mimdi. 

Indeed it is impossible for a man to read the 
13th Charles II. which abolished all knights' 
service, and service in capite, &c. without 
entertaining the highest opinion, both, as law- 
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ycm and statesmen, of fhose who effected this 
great object. 

They did not, as radical reformers would 
have done, overthrow, the whole system, or de- 
stroy allservjcea ; but, like men who thoroughly 
understood the feudal law, they left, such ser- 
vices .untouched as were indispensible to sustain 
the existing fabric. 

They, abolished those prerogatives which 
harassed and plundered the people, but they 
left fealty, Jn, particular,, to protect the tenantry, 
in the. spirit of the great statute, from all deri- 
vative lessors; thus distinguishing the original 
or feudal rights of the head landlord, to whose 
tenure this solemn privilege was always attached, 
from the lessee-lessors by subinfeudation or un- 
derletting. 

The lord of the manor, or any other head 
landlord, does not gain any thing by the service 
ofj fealty, but the Amour of being designated 
b^jf the English Justinian, as the guardian, the 
trustee, the digged protector of th« people. 
Tpjs awful servjee: makes the head landlords 
responsible to the, state, as far as the relations 
of landlord and tenant go, for the. local admini- 
stration of justice,, for public tranquillity, and 
the happiness of all the tangible representatives 
of the soil, that is, the actual/occupants or 
cultivators of the land.' 
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i It Is trae, that the reversion in fee (compre- 
hends the remedy of distress, to the exclusion 
of all lessees: but the law has. been erer fond 
of throwing guards round the inheritance, as t> 
matter of state policy; and! therefore, the servied 
of fealty was left standing by the omnipotent 
of parliament, as a Gothic portal through which 
all the tenantry must approach; the- lord in his, 
demesne, as of fee, who is the great feudatory, or' 
very tenant to the king. ' '•■ . <■>■■': .--f -••• 

The law of England, which is strictly fenda* 
in its spirit and grand outline, doe* 'not cegaot 
parchment landlords in referenoeto the present 
subject, much lees doe* it toletaft? any oppress 
sion towards the tenantry by derivative fessorsV 
who are unknown as' persons' having any -ser- 
vices attached to their tenure, a* they impro-> 
perly call it. They have tenure indeed, but 
it is a tenure which binds them to perform aer-' 
vices, instead of exacting them. '■ ■'! 

Our common law passes over all Intermediate 
claimants on the profits of the land by contract, 
and connects the head landlord with the oc- 
cupying tenants by the reciprocity of protection 
and services. • 

Therefore, it is enacted by the second chap- 
ter of the statute of Quia emptores, setting forth, 
that if part of the land be sold, the' services 
shall be apportioned. 

" And so in this case " proceeds the statute, 

B 2 
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** the same part of the service 'shall re-main- to, the 
lord, to be taken by the hands of the feoffee, 
fi» the .which he ought to be attendant and 
"mweerabk to the same chief lord, according to 
the xjuantijty of the land or tenement sold for 
the purcil of the tervioe 90 due." 

Thus the king, at lord paramount, is sup- 
posed to have immediate supremacy over his 
feudatories, or. the lords in demesne, at^offei; 
who are likewise considered as having controul 
over the occupants of the land, for state pur- 
poses, under the service of fealty, at the least, 
Vhich has been left to assist in preserving the 
inheritance or reversion, from which, in law, 
it is inseparable. 

. This is nearly tenure in chivalry, which was 
the moat honourable,- or, as it has been well 
described, the pure or proper feud, contradis- 
tipguished from tenure in socage, or the impro- 
per feud. 

The first was very simple in its mode, and 
truly chivalrous in its operation and effects, as 
long as it continued pure. But when the im- 
proper feud succeeded, its many advantages 
drew after it also very many most injurious 
anomalies, which prostituted the high spirit 
and honour of the old soldier to the basest pur- 
poses. Amongst these is the abuse in the ex- 
ercise of the remedy of distress by derivative 
landlords. 
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The statute of the English Justinian empow- 
ered men to buy and sell ' land, or to do what 
they pleased with it. The law made it a mar* 
ketable commodity for general purposes advau* 
tageous to the entire community. Every- mas 
had a right to derive all the profit he could from 
the sale or the use of it. But the comprehen- 
sive mind of our great king and legislator fore*. 
saw, that this benefit could not k he conferred 
nakedly, without entailing every species of 
injustice and barbarous oppression on those who 
should be occupants. 

He saw (hat the mass of the people must, 
by the operation of. the intended measure,* be 
reduced to wretchedness, degradation; and sla- 
very, under the infliction of pains and penal* 
ties, in the shape of feudal services. His mag- 
nanimity disdained to compromise the honour 
of the nation, or the character of the people, 
in order to gain or conciliate their local tyrants. 
His noble soul spurned the expediency of modern 
politicians, which would subjugate the largest 
and most valuable part of society to a few con- 
tractor*. He resolved, therefore, with a bold* 
ness peculiar, to the truly great, to crush the 
tyrants and raise his people; to interpose the law 
between all disputants; and, in every case, to 
send his own writ greeting, dr inviting the par- 
ty against whom, plaint was made before him, 
in order to do and to receive distributive justice 
according to due process. 
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■ ThwnigieTs, thedboM landlords; the guinea- 
ftien, were not any longer allowed' to seiae the 
people by the throat, or clap the execution of 
distress, without notice, into a poor man's cabin, 
and'seil every thing, for less than half its value, 
to' themselves. These oppressors could not then 
pursue British' subjects, under the pretence 
that they: were running away with rent, or em- 
power the drivers, like blood-hounds, to tear 
them to pieces, without redress or any protec- 
tion under the law of the land. 

This great prince did not, by his statutes, or 
anyttftheh*t(adses, libel the people, astheact* 
of modern times have done. Hi* statutes never 
began with a Whereas against the tenantry, 
to justify the cruelty of the landlord; on the 
contrary; he called them "poormen," as in the 
statute of Vouchees, or twentieth of his reign, 
anno 1998, reciting the mfomy of the landlords; 
The third clause goes on to say,' ¥ And likewise, 
when such bme persons hare warranted every one- 
tor his own portion that he ought to warrant* 
he may defend himself by the body of his ser- 
vant procured and hired by them that hold 
baronies; and so upon one writ end one de- 
mand there were two or three wagers of battail, 
the which was a hard and perilous example fof 
poor men, in time corning, that shall be de- 
mandants against great and rich men, which 
will defend themselves by the malice aforesaid," 
These are the words of an 'enlightened. man, in- 



law op troiAKb. '• ad 

cheating the feelings of an expansive heart, and 
the wise policy of a patriot-king.- • '* ;;0 

Acting ori a system whichshould comprehend 
the general Interest, he permitted, therefore-, 
the purchase and alienation of land; -Vu't'to 
counteract the evils which he had anticipated 
from the feudal services, as hitherto exacted by 
the mesne lords, he restored, in effect,- tenure 
m chivalry, and committed both himself and hH 
people to the honour of the great barons. - 

Thus did he lay down the two greatest prin- 
ciples of legislation that were ever conceived : by 
man, and both deduced from the extremes of 
tyranny. j *' 

By reserving the feudal services and their in- 
cidents to the great proprietors, he confirmed 
the order of nobility, and invested it with alt 
the efficient splendour which should always be- 
long to personages associating, from their rank, 
with the ruler of a mighty empire: but he did 
more; for he shewed them, by his own example 
and precepts, that real dignity consisted in do- 
ing strict justice, and contributing to the hap*- 
jj iness of our felloW-beings. 
- His second -principle encouraged industry, 
and solicited the recources; the competition,' 
the energy, and all the talents which could be 
brought into operation ; because the profits of 
$very man's labour wew now secured by the law 
of due process. His house was truly his castle 
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for his propertyas well as for his person under 
our Justinian. 

In. this view, the statute of Quia etnptores 
has proved more beneficial, practically, than 
Magna Charta, and would do more, at this 
day, towards tranquillizing and conciliating the 
people of Ireland, if given to them, « substance, 
than all that has been ever done, or that might 
be attempted in any other way, towards accom* 
plishing this most desirable object. 
" Let England hold by the laws, and she cannot 
fail to triumph over the common enemy. Let 
her give them practically to the Irish, and they 
mtut feel -the benefit of English connection. 

The" lavs comprehend our rights, our inde- 
pendence, our liberty ; they contain every thing 
essential to human happiness and national glo-< 
ry. Let the fulness of the law be the poor 
man's protection ; and, by his fireside, let him, 
, know and feel, that the lord of a palace cannot 
pounce upon his person or his chattels; but 
that the first intimation shall come through a 
gracious message from his sovereign, who un- 
dertakes to adjust their differences, and, for 
this purpose, commands their attendance before 
him. 

This is " equal justice," "the law of liberty,** 
"the rule of right, and the principle of reason." 

Here we find the great luminaries shining 
forth, and dispelling the mist, by dempnstra- > 
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(ion, from before the eyes of those crawling 
practitioners, who insist onj the remedy of dis- 
tress and the oppression of the industrious' peo- 
ple; who call law, the subversion of every prin- 
ciple of natural and municipal justice ; who de- 
cide that wrong is right ; that the antiquity of 
an abuse or a crime sanctions the practice; that 
whatever is beneficial to a few, however injuri- 
ous to the multitude, should be incorporated 
into our system ; that plunder may He legalized* 
and the plunderers be irresponsible ; that the 

' judges of England should participate in the hi- 
deous atrocity of compelling the "poor man" 
Of Edward I, to subrnit to successive distresses 
for several rents due to and from perfect strangers 
with respect to him, and this even after he shall- 
have complied; with the law, by performing hia 
own contract. . 

I am willing, however, to treat such persons 
with every indulgence ; for amongst them might 
undoubtedly be found several well-meaning indi- 
viduals, who received their impressions without 
having well considered the subject eitherin point 
of |aw or of policy. The great mistake seems 
to be, that no distinction is ever taken between 
the law as itstQod before the act of Quia emptores, 
and subsequently to the passing of that statute. 
Irr all the books which relate directly or in- • 

. directly to. the law as affected hy that act, there 



successful on this important subject; for the 
most wrong-headed cannot presume to resist 
mathematical demonstration. 

Let the center of a circle represent the head 
landlord, with as many radii terminating in the 
circumference as he had feudal services. Be- 
fore the statute of Quia emptores, the mesne 
lords, who usurped his rights, necessarily enter- 
ed within the circle, which they cut, and were, 
mathematically, secants. 

But by the passing of the statute, those feu* 
datories were made tangents, for their own bene- 
fit, on the whole, and for the security of the em- 
pire. As tangents, they touched the circle, 
without entering, or cutting, or disfiguring it. 

Such persons, in the words of the law, savour- 
ed of the realty, and whilst they paid obeisance, 
at any point of the circumference, to the head 
lord, for reasons of state, they had the gratifies^ 
tionof knowing and feeling that they were in- 
dependent of him, within law; at thesame.time, 
that they were equals amongst one another, by 
the foresight of the great Edward. For exam- 
ple, two tangents drawn from the same point 
without a circle, mathematically speaking, are 
equal one to another. 

And as it would appear from a triangle con-, 
structed accordingly, that its angles and their 
opposite sides should be equal: so the derivative 
lessors, being originally lessees, are, amongst; 
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themselves, perfectly equal, and, with reference 
to the head lord, are equal also amongst theln- 
•selves; because he can come with distress upon 
which ever of them happens to be occupant of 
the land at the time his rent accrues due, if left 
unpaid, contrary to the stipulation with his own 
lessee. 

He makes no distinction, nor is there any in 
the quality of their tenure, with respect to the 
services due to him : of course, they are treated 
most philosophcally, because left to the enjoy- 
ment of equality and the rights of man! If 
there should be any of them who might not 
relish the thing, because it savours a little of 
democracy, still, poor souls ! they must bear the 
hardship patiently. 

Besides the gross injustice of levying several 
distresses, in the words of Littleton, and the 
wisdom, on the other hand, of excluding those 
mesne oppressors from enjoying feudal services, 
there was another ground still higher, and which 
is worthy of the consideration of statesmen in 
the present day : I mean, the policy of being 
able to secure the attendance of the physical 
force, or of that largest and most warlike de- 
scription of the people, called peasantry, in case 
of invasion. 

For the high estimation in which they were 
held amongst us in ancient times, I have only 
to refer to Littleton and to Lord Coke, who 
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are lavish of their praises, on them, and sanction 
their own views by some apposite and very fine 
classical quotations. 

Let us suppose, then, an enemy to have land-? 
ed .shortly before the passing of the statute of 
Quia emptores, and that the king called ;on hj« 
great barons to furnish their resources, or to per- 
form their engagements by tenure. In compli- 
ance with this just demand; the bailiffs should 
summon the feudatories, or mesne lords, suc- 
cessively: not one of whom, however, could be. 
found on the estates, such having been in the 
actual occupancy of the cultivators or peasantry. 
And when the agents should call, for instance, 
on Richard Roe, to come and appear; the 
answer of the king's, or baron's, messenger must 
have been, Non est inventus. John Anoakes, 
come forth to defend your king and country: 
answer, Non est inventus; or, he ran away with 
a bag full of guineas. 

This having been the actual state of things, 
Edward permitted such persons to make all the 
profit they could of the land; but he took espe- 
cial care to bind the peasantry to his interest, 
and to identity them with their country.. 

In times of peace, mesne lords might be use- 
ful, when restrained within bounds, and, on 
that account, they were allowed a kind Of ephe- 
meral existence. 

The great statute properly reduced them to 
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the cpudition of' landed chapmen;; and this was 
perfectly right, because it established, the feu- 
dal gradation, from the king dawnwards, and 
comprehended the entire community. There is 
an additional reason, however, for attending to 
the spirit of this. state of things at the present 
day; and (hat is to be. found in the princi- 
ples recognised at the Revolution with respect 
to our sovereign, who is not only proprietor of 
all the land in the kingdom, but the representa- 
tive also of the majesty of the people, for their 
interest, exclusively, in both capacities. But 
as the most of those ancient services are now 
superseded by the constitutional and necessary 
practice of applying to parliament for the aids 
and supplies that used to have been levied and 
exacted arbitrarily, as ship-money was at no 
very remote period ; therefore, reason and sound 
policy demand that the legislature should pay 
the most anxious attention to the substantial 
interests of the tenantry. 

The latter are always to be found on any great 
emergency, whatever .might become of the land-: 
lords; whether they seek foreign climes, like 
certain birds qf passage, or lie torpid, like silk- 
worms, or other insects wrapped up in leaves, 
till the gale days bring the painted things, flut- 
tering on ; the wing, amongst the people. Be 
this as it may, the peasantry in general stand 
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by the land, towards which they never cease to 
entertain a very great attachment. 

It is scarcely requisite to say, in furtherance 
of this duty, that they likewise furnish to the 
state all those taxes drawn from the soil, and to 
the landlords their respective profits or rents, 
as a compensation for the liberty of working" 
w.hat would otherwise remain inert and unpro- 
ductive. They receive nothing more than leave 
to sweat and toil ; and if they should have un- 
dertaken to pay more for their licence than the 
profits might be worth, it should be recollected, 1 
that they are liable to be harassed and seized 
upon by the law, which is often, on this ac- 
count, converted into an instrument of ven- 
geance against a fellow-creature, because he was 
not able to accomplish an impossibility. 

As lawyers and landlords, ' it will do very well 
to talk of undertakings and contracts; but the' 
statesman who looks upon such matters as the 
offspring of civilization, for social and general 
purposes, must rebuke the arrogance, the self- 
ishness, and apathy that could injure a class to 
whom we are all most deeply indebted. What 
sight could be more offensive to the liberal and 
humane, than a great baron, balancing guineas, 
and reckoning the grains or particles of matter 
contained in the glistening object of his adora- 
tion, instead of holding in his hands the scales 
of eternal justice! 
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rally, than his been ever accomplished of ex- 
pected— a radical reform indeed, or conver- 
sion from the idolatry of mammon, to, the wor- 
ship of true religion, which inculcates love, ge- 
nerosity, justice, and a communion of interest, 
as well as of all the saints in the kalendar. 

It is said by the advocates, that the great 
barons of Edward I. had no object in view but 
to secure their wardships, and other lucrative 
services, and that this has been always the ob- 
ject of the landed interest. I am not prepared 
to deny that such was the ruling motive of a 
great many of them. There were probably 
many avaricious, selfish, and degenerate noble- 
men in those, as well as in subsequent ages; 
but I am not, therefore, to assume, that because 
their object might have been base, that the 
measure itself is unsound and base also. On 
the contrary, I look at the policy, principle, and 
effects of the statute, and I discover immedi- 
ately, that, whatever had been the view of par- 
ticular individuals, it was, in itself, the concep- 
tion of an enlarged mind, of consummate wis- 
dom, and of philosophy, reduced to practice for 
the benefit of mankind. 

Supposing, however, that those early batons 
were the mean and contemptible wretches whom 
the advocates of the landlords would represent 
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idea, but a premeditated malice against the hu- 
man species. It is a kind of proclamation, set- 
ting forth, that multitudes are bound to supply 
luxuries to One man 1 — that they shall administer 
to his artificial appetites— provoke bis gratifica- 
tions — debase themselves into a state of servi- 
tude — pay homage on their knees to the way- 
wardness of a tyrant's will, who, to requite their 
services, might condescend to trample upon 
them like worms, into which this monster is 
ultimately convertible. 

Who can dwell on such a state of things as 
this without feeling indignation ? Who that ve- 
. nerates justice and wishes to advance or pre- 
serve civilization with all its benefits — who that 
loves- freedom, or is devoted to the rights of 
Britons and our happy constitution, but must 
be struck with horror at a system subversive of 
all order, law, and humanity ? 

If it were expedient in the time of Edward I. 
to distinguish the head from the mesne lords, 
for purposes beneficial to the community, and 
upon principles of dear, legal right, it must be 
conceded that the expediency of such a mea- 
sure is imperative at the present day, when the 
head lords are equally great in rank, and much 
superior in education, manners, and feelings; 
when our mesne landlords, also, are not invest' 
«d with manorial privileges— are. not purchasers 
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for the purpose of humbling the pride or punish- 
ing the disobedience of his great vassals, he, 
most fortunately, was likewise under the ne- 
cessity qf addressing himself to the people— Jiis 
Hearty beloved subjects, who, he was sure, would 
Dot desert him, of refuse to assist in putting 
down their oppressors ; and, to show his royal 
disinterestedn&s, usually made large concessions; 
which consisted of parings from the feudal rights 
and ascendancy of these Gothic barons. 

Thus it was that, after ages of slavery and ig- 
norance, the people of this country, in parties 
lar, at last emerged from the darkneSs in which 
they had been enveloped, and have rapidly ad- 
vanced of late to the attainment of that import- 
ance in the state, which, it is my fervent wish, 
might increase, but never be diminished. It 
is with extreme regret, however, I feel my* 
self called on to acknowledge, that close obser- 
vation has convinced me, the people must look 
sharply to their own interest^ and not be too 
confident in the professions of their advocates. 
I do not confine myself to little politics-n-for, or 
that subject, they are intent to excess, in ge- 
neral ; but I do call the attention of the public, 
in a very marked manner, to the conduct of the 
landed interest. 

In contemplating the relation of the people 
with the latter, it should be constantly present 
fo our minds, that it is in the power of him who 
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haii the fee to refuse to grant a freehold tenure; 
and, consequently, that such persons have an 
arbitrary cohtroul over suffrage or the elective 
franchise. Of course, they may, by law, create 
as many forty-shilling freeholders and other de-r 
pendants, as will, by calculation, suit their elec- 
tioneering objects ; but let to all others for term 
of years only: and thus remove almost the pos- 
sibility of opposition from men of public spirit,, 
education, and independence, whatever might 
be the amount of their chattel property. 

In proof of the jealousy with which the landed 
interest, as*well aa every excluding and exclusive 
interest, should be viewed by the state, one has 
only to look at the statutes of 3d of William and 
Mary, tbe 4th and 11th of George II. This 
brings me at once to consider the last strong-, 
hold of the advocates for legal oppression, in 
which I undertake to say, that they shall be 
signally defeated. 

Their proposition takes for granted, that the 
3d of William and Mary, c. 5, altered the law, 
of distress, by empowering landlords to sell it, 
under the circumstances specified in the act. 
Now let the act speak for itself on this very in- 
teresting question. 

The preamble runs thus;— " Wheheas the. 
most renrfp way for recovery of arrears of ront 
is by distress, yet such distresses not being l&be 
said, but only detained k» pledget for enforcing 
the payment of such rent, the persons distraining 
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having little benefit thereby : for the remedy 
whereof" — "be it enacted," &c. — "that where 
any goods or chattels shall be distrained for any 
rent," &c. such goods and chattels, &c. mat/ be 
sold in jive <fay* inclusively from the levying of 
the distress, unless such goods, &c. be replevied 
in the intermediate time. 
■ It is scarcely requisite to say, that the enact- 
ing clause is a remedy for the evil set forth in 
the preamble, and gives power to the landlords, 
who had been till then restrained from selling the- 
distress, to sell the same, according to the pro- . 
visions of the act. But the original right of the 
landlord to distress is not even touched upon, 
otherwise than to recognize it, and to assume,' 
in the way of recital, that distress shall, first of 
all, be levied, as at common law, before the 
goods' or chattels can be sold under the statute. 

In proof of this, if demonstration itself should' 
be questioned, the second clause is decisive y 
for, in that, the remedy of distress, as such, is 
extended expressly to " sheaves or cocks of corn,'* 
&c. which could riot have been distrained pre-' 
viously for rent; and it is accordingly enacted*' 
" that it shall and may be lawful to seize and se- 
cure the same," and to sell it as distress, unless' 
replevied in five days.- 

It is perfectly clear, therefore, that the legis*' 
lature did not contemplate, intend, or make any 
alteration whatever, as between, landlord and 
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lumniatfng and oppressing the tenantry, may 

. be said to have introduced the most unprincipled 

and extravagant innovation that has ever been 

termed law in any part of the civilized world. 

What! shall the doors and windows of the 
house of a British subject be smashed to pieces 
by an armed banditti, on bare suspicion? Shall 
he see hi* goods and chattels swept away, un- 
der the pretence that it is the property of a 
stranger! Shall his castle afford him no pro* 
tectfon against this vigour beyond th,e law, or 
the outrages of stiletto-men! 

One would think that landlords had no-rem&i 
dy for recovering rent and arrears but distress, 
which was insufficient without the power of 
selling. This is not the fact: they are entitled 
to several remedies, every one of which would 
enable them to recover, but then it should be 
by due process; consequently, all lessors, not 
only the head landlords, but their " lessees," 
when they underlet, prefer, very naturally, the 
rapid and overwhelming engine of distress, 
which they have made available by sale, under 
the statute. Before this, as a remedy, it was 
useless, but now they possess it to their heart's 
content, and may crush the poor and friendless 
without fear or responsibility. 

Besides the nature of the times, there was 
one reason, amongst many others, which made 
distress necessary for an English baron, or seig- 
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nior, in ancient days: namely, that if he brought 
an action at law against his villein, this would, 
amount to manumission, or a grant or the vil- 
lein's freedom; for, having it in his power to 
seize every thing by distress, if he neglected to 
levy, and preferred an action, the law, which 
always leans to the weak and to freedom, 
would imply that the lord had put himself .on 
an equality with his villein, and hence the lat- 
ter should be entitled to the benefit of the law's 
presumption. 

Let us see what was the state of things even 
in the reign of Henry III. The 4th clause of 
the statute of Marlbr. chap. 1. enacts as follows: 

" AH persons, high and low, shall receive 
justice in the king's court." 

5th Clause, " None shall take any distress 

of his own authority, without award of our court, 

in pain (upon conviction thereof) to be punished 

by fine, according to the trespass, and the party 

' grieved shall be also recompensed his loss." 

By the statute of "Westr. 1st, c. 17, 3d Ed- 
ward I. it is enacted, that" If beasts be "im- 
pounded in a castle or fortress, the king will 
command that fortress to be demolished, and the 
plaintiff shall recover double damages against 
the lord or impounder; or, if the impounder be 
not able, then against the lord himself only." 

By the 13th of the same " noble king," it is 
ordered, that " No distress shall be taken but 
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by bailiffs, known and sworn, in pain to restore 
damages to the party grieved, and to be griev* 
tously punished by the king* 

Candid reader, turn over the modern statutes, 
and then look at the decrees of the great Ed- 
ward in favour of liberty and his people. Con* 
template and study his view of the peasantry, 
that virtuous and original class of rrten, of whom 
the severe Roman lias said with delight, that 
they are viri fortissimi — milttes strenuimmi—et 
minime male cogitantes. 

An impression has, indeed, gone abroad, that 
this abuse of law is sanctioned by the judges, 
and that it is the practice; that, in fact, those 
learned personages have countenanced the sub- 
version of every principle of justice, by ruling 
that middle-men have a right to levy distress 
successively on the occupants, for rent due to 
and for themselves, on their respective contracts. 
I beg leave, however, to deny the charge brought 
against them, and to vindicate their characters, 
as well as the venerable name of the law of 'Eng- 
land, from such a foul aspersion. There is not 
a single case or authority extant, to sustain this 
abominable imputation cast on the learned 
judges; not a dictum to support the gross attack 
made on their understandings, or to justify tb* 
most remote suspicion of their purity and ho- 
nour. The thing is impossible ; it makes* no 
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* which he is entitled, in order to vilify them by 
comparison with grim distress. 

Yes, he says, I may bring my action of debt 
for rent— I may have actions on breaches of co- 
venant, &c. : butali these are remedies at law and 
by due process; there is a vulgarity in their "ni- 
ceties'* to which a landlord ought hot to stoop. 
As the statute 2d William and Mary very pro- 
perly recites, in its preamble, distress itself was 
not sufficient without sale ; for, till then, a 
landlord was restrained, and could not oppress^ 
the tenantry, without incurring prosecutions 
and penalties: but now, by virtue of that and 
subsequent acts, a landlord's will is the law, in 
reference to distress. The poor man must sub- 
mit, or be crushed for ever. Things are in the 
present day as they should be; the practice of 
landlords accords, not only with the feudal law 
in the worst times, but with a state of nature. 

My lords and gentlemen, you are indulging 
in false security; what you state is not the 
case, for the law does protect the beggar as weli 
as the landlord; its principles on this point art 
immutable. No act of parliament could over? 
turn this equality of British justice, without de- 
nouncing parliament itself. Its omnipotence 
could not save it from dissolution, or maintain 
an act of legislative insanity. 

Your vigour beyond, the law is tyranny— 
your remedy of distress and sale cannot square. 
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- with any rules of civilization, or coalesce with 
any principles of common sense and humanity; 
it is founded in. the most barbarous despotism, 
and executed, in general, by the dregs of the 
human species ; it is levied, without the inter- 
position of any form of law, by vile miscreants, 
depraved instruments of subornation and per- 
jury ; it originated in times when, as Little- 
ton says, the hangman's office was a tenure to 
which distress was incident. 

Know, therefore, that if death were to ensue 
through the derivative lessors, or their agents, 
in levying distress on the occupants, for rent due 
to such lessors from their lessees respectively, 
it would be murder in all of them, as principals 
and accessaries, and subject them to the hang- 
man's very ancient tenure and its incidents. 

For the better understanding of this question, 
let me ask, Is the service of fealty inseparable 
from the reversion I and is distress inseparable 
from fealty 1 The answer must be in the af- 

, firmative. How, then, can a derivative les- 
sor, who is a lessee, entitle himself to the use 

■ of the head landlord's services and their inci- 
dents? By reservation. Why should he possess 
himself of any right belonging exclusively to 
the lord in demesne, because he chuses to 
make a reservation of it between himself and 
a third person, his own lessee 1 
Distress belongs exclusively to the servicei 
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and compels them to deliver instantly all they 
possess, with which he flies, or holds at arm's- 
length both the head landlftrd and the plunder- 
ed occupants. 

His reservation of'distress is contrary to thesta- 
tuteofQuiaemptores, or common law, of which 
it forms an integral part, being that Lex scripta, 
like Magna Charla, which is embodied into 
the common law, called, in general terms, Lex 
non scripta, in conformity to the appellation of 
that consolidated mass of customs of which no 
written trace is to be found. 

Even the rent reserved by him is the produce 
-of his contract, and not rent service; the money 
he reserves to be paid to him is a mere sum m 
grass, like the price of a bag of hops or any 
other commodity. It is the value of those things 
which he may sever from the freehold — goods 
and chattels which shall pass not to the heir 
by descent, but to the testator's executors, or 
administrators, as personal property. But he 
cannot touch any thing forming a part of the 
freehold — a door, or a window, or any fixture. 
He shall not cut a tree, without special licence, 
because it has its roots in the laud, and belongs 
exclusively to the head proprietor, who possess- 
es all above his estate, to the utmost boundary 
■of imagination in the firmament, and every 
thing downward^ as far as the hither bank of 
the river Styx. 

j> 2 
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It might be even a nice question of law, whe- 
ther the half of this celebrated river meandering 
along his demesne, does not belong to him; and, 
consequently, whether a head rent be not due 
from the ferryman, and subject to the remedy of 
distress? ■- 

No convention or agreement will ratify ma- 
lum prohibitum, any more than malum in se, 
or entitle one man to wrong another. Would any 
individual who might, in vacation, or when 
. the courts were not sitting, dress himself in 
the masquerade robes of a judge, and take his seat 
on either of the judicial benches in Westminster 
Hall, be, on that account, one of the real judges 
of England? Ifaperson were to wrench the pro- 
per stave from a constable, should he be consti- 
tuted by bis illegal act an officer of justice? 
Surely not. But what is the difference essen- 
tially between this procedure and that of the 
derivative lessors? 

They levy distress, as landlords ; they sell the 
goods and chattels, as landlords ; they appraise, 
and employ drivers, as landlords ;• they extend 
the remedy of distress, as landlords, to those 
things, on which, till the 2d of William and 
Mary, it had never operated. If a tenant run 
away with his goods, &c. clandestinely, they 
pursue him, as landlords. They distrain, as 
landlords, for rent, the goods and chattels of 
strangers found upon the premises. Every oae 
of them reserves rent d lui, as a landlord. 
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Now, the question is— Are they landlords at 
•common law for any of these purposes? For, if 
not such at common law^they cannot be land- 
lords at all, the statutes having made no altera- 
tion, as between landlord and tenant, respect- 
ing the remedy. Distress is the antecedent from 
which the whole machinery of the statutes on 
this subject immediately follows. If distress 
be not levied according to common law, every 
thing done under the statutes referring to it, 
must be wrong. 

We come then, at once, to the material point 
on which the entire subject turns ; for we have 
only to ask, Could a derivative lessor, lessee, 
or middle-man (as he is generally called), levy 
distress at common law ■ He could not. Com- 
mon law does not, at this moment, recognize 
any such person ; rack rents, and the whole 
brood of lessee-lessors,, with all their mischief, 
were hatched by the tyrant Henry VIII. and 
are unknown to the common law of England. 

Therefore, all derivative lessee-lessors, or rack- 
rent middle-men, who levy distress, violate the 
statute of Quia emptores terrarum, as well as the 
common law, strictly understood, by which 
they have no rights, privileges, power, or -ex- 
istence. 

If it were allowable for lessors to reserve the 
remedy of distress on contract only, without ex- 
ercising it as the right of a landlord, then it 
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should be extended to all manner of contracts. 
A grocer may levy distress for figs and almonds. 
One man would be enabled to seize on another's 
property withoutdue process, or other authority 
than his pleasure, enforced by superior strength 
or dexterity. The judges and the lawyers 
should give up their profession, and stay at home 
to guard their property. 

Such an extension as this of the just, the 
civilized remedy of distress, would, undoubt- 
edly, give employment to all the poor in the 
country, and furnish them, for a time, with am- 
ple means of subsistence. But what would be 
the end of it 1 Anarchy, carnage, and revolu- 
tion. 

When the horrid scene is brought home to 
one's door, all men tremble at the consequences t 
but have they no feeling, no sympathy for the 
wretched peasantry, who are visited twice a 
year regularly with such oppression? The mind 
shrinks back overwhelmed with anguish from 
such inhumanity, and on recovering itself, loudly 
demands justice for the people. 

The excellence and purity of the common 
law principle on this question, cannot be bettejr 
illustrated, than by conceding, for a moment-, 
to the advocates, that middle - men have an 
original right to distrain, or may acquire-it by 
agreement. What would be the effect! That 
the rich may harass or ruin the poor ; that 
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violence may supersede due process; that the 
will of a local tyrant may defeat Magna Char- ■ 
ta and the statute of Quia emp tores ; that' the 
passions may govern tbe laws, and the people - 
be left without redress for- their grievances. 
Now let us exemplify this by facts that are in- ; 
disputable. 

Supposing the occupant to have paid the en- 
tire rack rent to his immediate lessor, who fails 
or refuses to pay his own lessor; the whole 
chain of middle-men may, according to the ad- 
vocates, come down together, like harpies, on 
the poor wretch, and sweep away, each, what- 
ever he finds on the premises; and they may 
keep pouncing thus whenever any prey is 
visible, till they shall be glutted. 

But this is not all; for, after the unfortunate 
man shall have satisfied all these mesne lessors, 
still, if he be not able to pay tbe head landlord, 
he may be ejected. 

It was said by a great and learned personage, 
in a certain place, which it would be irregular, 
it seems, to mention, that the head 1 landlords in 
Ireland seldom distrained on the occupants, but 
usually bad recourse to ejectment; and that if 
the rent were paid even in six months after re- 
covery, that the tenant should be reinstated. 

All this is perfectly true, but it ruins the oc- 
cupant. He must either pay the head landlord, 
after having paid all the derivative lessors, or 
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be turned out of possession, not for any act of 
his own, but as a penalty or , forfeit, to expiate 
the crinies and infemy Of others. The head 
landlord is not, however, entitled to any com- 
pliment on the score of indulgence, for his ob- 
ject is to raise his rent by having the benefit of 
a re-letting. Instead of affording protection to 
the tenants, he inhumanly grinds them intoi/i- 
nerant beggars. 

The act which empowers the landlords to do 
this, is the 4th George I. Irish Statutes, which 
recites a great part of the 11th of Anne, to veil 
the prostitution of justice and the most un- 
paralleled infamy towards the miserable and un- 
protected occupants. ■ 

It is impossible to dwell on this subject with- 
out shedding tears over the afflictions of hu- 
manity, and execrating those great delinquents, 
who constantly abuse the law, and deliver the 
people over to the common enemy, by their 
vexatious oppression. 

All this sad variety of despotism is, say the 
advocates, the law of England ; for, if the tenant 
enter into a covenant of distress, he shall be 
liable to it as the result of his agreement. It is 
conceded, that a tenant, or any other person, may 
enter into any covenants that are legal. If, 
however, an obligation be void at law, it should 
not be executed. The levying of distress by 
middle-men, who are not entitled to rent service* 
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is void at law; therefore, any obligation to this 
effect must be void, and should not be executed. 

No new agreement can make, a void obliga- 
tion better, the original corruption will infect 
it throughout 

New agreements and new terms may confirm 
what might otherwise admit of a, question as 
to their fairness, per LordHardwickein Ches- 
terfield v. Jansen, 1st Atk, But, in Sherley v. 
Martin — a famous case in the Exchequer — the 
court were of opinion, that contracts avoided 
on reason of public inconvenience, would not ad- 
mit of subsequent confirmation by the party. 

Therefore, if the successive middle-men de- 
rive their claim from the first lessee, his cor- 
ruption or incapableness shall infect them 
throughout, according to the above axiom. 

Arid, as all the contracts by derivative lessors 
reserving distress,v/h\ch is inseparable (ram fealty, 
at the least, are contrary to common law, and 
avoided on reason of public inconvenience, by 
the 18th of Edward I.; therefore, they donotadmit 
of subsequent confirmation by the party — that is, 
the law will not legalize the transaction, however 
willing the obligee might be to acquiesce in it. 

In these fixed principles we discover the ab- 
surdity of equivocal propositions, such, for in- 
stance, as Conventio superal legem, ,the literal 
translation of which is, that a convention, or the 
agreement of parties, supersedes law. What a 
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wrong, " recta Hnea est index sui et obliqui." 
— This is the most accurate definition that has 
been ever given of the law of England: it is 
mathematical demonstration ; for, as we discover 
a crooked line by having a previous idea of a- 
straight line, so we find out wrong by our 
knowledge of right, " Hereby," observes that 
great man, " the crooked cord of that which is 
called discretion, appeareth to be unlawful." 

According to this notion of law, and, the 
rules of equity, the remedy of distress, not 
only as against third persons not comprehended; 
in the contract of the immediate lessor or lessee, 
but against such lessee himself, is fraudulent 
and unequal. It is fraudulent ina general sense : 
because such lessor represents himself to be a 
landlord at common law, and one consequently 
entitled to distress of common right; but he 
is knowingly a lessee, in fact, with respect to the 
landlord at common law : therefore, the former 
represents himself to be what he is not, and his 
claim to distress of common right is consequently 
raise and fraudulent. He comes under that 
head of equity which establishes, that one su- 
ing as a plaintiff, " who hath committed in- 
iquity, Shall not have equity." 

In this case, analagously to the principle of 
that of Chesterfield v. Jansen, which has classed 
all the cases on the subject of confirmation, it is 
perfectly clear, that the -original contract being 
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sites to the extent of overthrowing them ; on 
the contrary, it gives effect to the law by decree- 
ing that which ought to be done ; and, for this 
purpose, relieves itself pro tempore from that 
which was a bar at law. But at law, the forms, 
requisites, and constructions shall remain un- 
altered'. 

Coming now to the application of these 
principles, we shall find, that. however broad 
and general they* exist, yet that neither at 
Jaw nor in equity can the occupants have 
effectual relief from the oppression of the mid- 
dle-men, because, distress is a remedy which does 
not fall within any rule of justice. 

In the present acceptation of distress by its 
advocates, the derivative lessor may levy it on 
the occupants, for the rent due to him from his 
immediate lessee, or upon any one of them, if 
such lessor let the entirety, which mighfrbe 
afterwards distributed or parcelled out into 
any number of farms : under those circum- 
stances, he may levy distress as a landlord at 
common law. It is undeniable, therefore, that 
every middle-man may, on the same alledged 
right, do the very same thing with perfect impu- 
nity, and by permission of law, rent being actu- 
ally due: of course, the occupant or occupants 
cannotbring replevin, for no wrong has been done 
to them, the remedy of distress being consider- 
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strictly limitted to die case of ejectment on non- 
payment of rent; that is, it cannot afford relief, 
-under the statute, upon any other ground : and 
even where a breach of covenant is mixed with 
the claim of rent at common law, equity can- 
not well separate the legal rights, so as to bring 
the case within its jurisdiction, an non-payment 
of-rent, specifically under the statute. 

In a mixed case of this kind, Wadman v. 
Calcraft, 10 Ves. Jan. 544, being an appeal from 
the Master of the Rolls, the Chancellor direct- 
ed an issue. But a tenant has no other redress at 
law, or in equity, against the remedy of distress, 
than replevin, supposing him even not to owe 
a farthing to his landlord : so that in reference 
to the first cause of all his wretchedness, a poor 
tenant might as well amuse himself in whis- 
tling " Lillibullero" ' with that good-natured 
man, Uncle Toby, as be at the trouble of run- 
ning- after lawyers to relieve him -from this op- 
pression ; for the- answer would be, Bring reple- 
vin. Ifhewereto say, I have neither friends 
nor money, the landlord has taken all my pro- 
perty—answer, Then you may go about your 
business or hang yourself. 

This equity, given by the statute, instead of 
. being an alleviation of the misery of the oc- 
cupants, is an increase of their hardships, be- 
cause they must pay the rent to the landlord, 
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in order to qualify them >to receive this act of 
grace; that is, to be left in, or (restored to the 
possession of the premises. . The money must 
be brought in and paid at -all events. The 
Chancellor is not at liberty to. try the right of 
levying distress, which enabled those middle- 
men to sweep every thing away both from the 
head landlord and the occupants, the conse- 
quence of which was ejectment. 

But the reinstatement of the occupants, 
which means the payment of the landlord's 
rent by them, would .restore the intermediate 
oppressors also to. their supremacy and des- 
potism. So that having paid the rents in gross 
of all these tyrants, including the head rent, 
even after ejectment, within the time specified, 
still the occupants would have purchased, sub- 
stantially, nothingmore than the continuance of 
their wretchedness and slavery. 

The Lord Chancellor would certainly feel 
pain at being obliged to expose aijyjwor man tQ 
such inhuman practices ; but if he were him- 
self an occupant under those circumstances, he 
should submit to be fleeced like the peasantry: 
and one may, therefore, easily imagine, that a 
mild and merciful judge would be greatly cha- 
grined on reflecting, that the unfortunate : te^ 
nantry could have no sort of redress at law, 
according to the advocates of oppression. 



JtAW Of VWGI.AND. 65 

Thus in easily traced the dreadful conse- 
quence of violating any principle of law to suit 
a party or meet a particular emergency. Tbe 
criminal law has, till lately, abounded with 
anomalies of the one, and the statutes em- 
powering sale in order to give effect to distress, 
are frightful examples of the other. 

Besides the power of selling distress for rent 
if not replevied within five days, and the exten- 
sion of the remedy also under the 3d of William 
and Mary ; the 4th George II. enacts, that the 
lessors of the occupants may renew their leases 
without the surrender of leases for this purpose 
by the occupants. This clause deprived the 
latter of the advantage to which they were en> 
titled Of making terms for themselves with their 
lessors on such renewals; than which nothing 
could be more just or rational, for they had 
raised the value of the land by their cultivation; 
and in consequence were, and all cultivators 
are, fairly entitled to make the best conditions 
in their power with tbe kites, or paper-land- 
lords. 

-But ( instead of feeling for tbe poor people 
a** they ought, the head landlords made com- 
mon cause with the intermediate lessees, whom 
they denominate as such in the very statute. 
Tbey did not stop here, but went on with their 
work; and accordingly, the 4th and 3th Anne, 
and the 11th George II. deprived the tenants 



of such benefit from attornment' a* was left by 
thestatutes o$'Uttei-ttti& Wills'. Before attorn- 
ment, the granitee could not bring afrtuMon or 
distrain. So one may judge tiovp'this 'Statute 
has affected the occupants.- ■•■'■ ■■■■'- ]i ■■'■ >'■ ; 

Bat the great advantage was, that 'the* people 
could not be turned Uver by one landlord' to 
another, and so on. to infinitum, like villeins, 
without .asking- and receiving their consent; I 
say, that this was a state of comparative liberty 
and independence, from which those acts have 
degraded the tenantry of the kingdom, merely 
to afford facilities to the landlords; who Con- 
sidered any curb on' themselves vexirtk»B«'and 
intolerable. : "- ■■ ■>■ •- ■ ■■■'■ ' (■-.) ••' vun 

Surely, if they deemed suoh 'alterations of the 
law expedient, they ought, in honour and com- 
mon honesty, to have made some recompence 
to the tenants, either by giving them freehold 
tenure; or granting long leases, or by abolishing 
that moat dreadful inquisition, the remedy of 
distress in its present form.' '»■ • 

Besides these extraordinary clauses, it wns 
further enacted, by the hitter statute, in sub- 
stance, that any misconduct in levying distress, 
"any irregularity or imfawful act," should. 
not make the landlord, or his bailiflfe, drivers, 
or any of the miscreants employed on such oc- 
casions, trespassers ah initio ; but that tender of 
amends made should be ample satisfaction, and 
screen the ruffians from a court of justice. 



' The effect- of this clause operates obviously 
in. a way to, prevent a poor man .from going, to 
law at>aUi and, of course, from, ever fecsjvjng 
imy ad^pate damages. ■-■ ,., .,■ 

The last clause in the act of the, 11th George 
II. is so worded, aud<lrawn with such .menaces 
against the sheriff, and acrimony, against the 
tenantry, that a poor man can never think of 

. applying for replevin. - .■-.-. ■.---. 

It iR said, however^ that an occupant takes sub- 
ject to all encumberances. This proposition, 
which affects to be universally true, is false; for 
some encumberances on land cannot, from their 
nature, «oteumber or touch the occupant; whilst 
others, from the mode and time of ikdh opera- 
tion, might aottake effect during the ocoupancy 
of any one in particular. To prove tru>> let a 

.. marriage settlement be taken, and it willbaseen 
that moBt of the parties named, as well as those 
who might become parties by operation of law, 
have various and /distinct intemsts,.-both in 
quality and duration: therefore, the premises are 
not only untrue, but when distinguished into 
parts, each part forms &mitrt proposition ; and 
thus the major is not only wrong as a universal 
proposition, but every proposition it contains 
is the reverse of being simply true. 

I am willing, however, to allow the full bene- 
fit of it to the advocates ; and as far as encum- 
berances, charges, &c. form the subject of con- 

. k a 
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tract, t admit, that, Hmitted to this 
antecedent is correct and applicable 
consequence must be the same in all 
as to the effect; namely, that the ct 
parties, or those who might become ce 
parties by operation of law, shall be I 
the extent of the contract, «nd no fartht 

No onebut the head landlord has an 
right to levy distress. 

But a derivative' lessor cannot be tl 
landlord for this purpose. 

Therefore a derivative lessor cannot 
an original right to levy distress. 

It is then said, that distress is incide 
rent; but a derivative lessor is entitle 
rent ; therefore a derivative lessor is entitle 
distress. 

I deny the first of the premises and the 
ference. The major proposition affirms w 
is not true : distress is not incident to rent 
such, nor at common law, without servic 
The minor affirms what is not disputed, ax 
what does not relate to the matter of the sylk 
gisra (distress): therefore the conclusion i 
formed on false premises, and must be wrong. 

Contract binds the contracting parties oaiy, 
or such as might become parties by operation 
of law; but all parties shall be restrained within 
the rules and limits of contract; therefore, de- 
rivative lessors, its parties, shall be restrained 
within the rules and limits of contract. 
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Occupying tenants, have nocoutract with tb,e 
middte-men in qwstien. Contract binds none 
-but contracting parties (forma et t^odoj, as al- 
ready, stated; therefore, the occupying tenants 
cannot be bound by the middle-men in ques- 
tion. 

The. middle-men in question |evy distress on 
the occupying tenants, as they say, of common 
right, but they have not distress by common or 
any right ; therefore, the middle-men in ques- 
tion cannot lawfully distrain the occupying 
tenants. 

But what has produced this melancholy train 
of evils, this prostitution of the national charac- 
ter, this violation of honour and high spirit, this 
dereliction of, yirtuous principles 1 What but 
the cupidity of the-landlords, the corruption of 
the times, the love of guineas. What was, and 
still continues to be the immediate cause of such 
calamity! The remedy of distress and sale. 
What is the mediate cause of our domestic 
troubles) of discontent amongst some of the 
people, and of , the disaffection of others ? 
The monopoly of land, which compels the bulk 
of them to resort to adventitious and uncertain 
means of subsistence — means which fluctuate 
between peace and war, and might be ex- 
tinguished by the latter. 

. Betides, this monopoly keeps the great mass 
of cultivators in a state of continual poverty, 
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With very few exceptions ; for, by short leases, 
the landlord is always availing Himself of the 
improved value of the land, which he lets at a 
rack rent' to the highest bidder, who in his turn 
is also thrown out of possession : and thus 
the almshouses will never want a supply 'of 
ruined, people, as long as monopolists shall be 
{Permitted t6 deal with' tHe land as their own, to 
the total neglect and exclusion of the interests 
ofsdcietyi ' ' " ■ ■ ■'" 

This'is more or less the condition of land all 
over Europe; but in those parts of the Conti- 
nent that are somewhat civilized, the state of 
the peasantry, as to tenure (1 do not speak of 
personal' liberty), is much better practically than*' 
under the'laws in Ireland. And, for this rea- 
son, that the feudal tenure is more pure ; that is, 
the great proprietor, like the great proprietors, 
at one period, in England, maintain a direct 
controui over the cultivators ; but this is soften- 
ed by affording them, as peasantry, every pos- 
sible attention, and treating them with kind- 
ness. U is, in fact, tenure' iq chivalry, which 
binds the parties by the honourable tie of obe- 
dience and protection. 

The doctrine oi warranty, which has long been 
disused in this country, exists in full force in 
the principalities of Germany; also in Poland 
and Hungary, with some variations. Under 
this alone, and all its ramifications, the cultiva- 
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tors we weU secured from the., oppression of a 
secpnd landlord, and against every landlord, if 
they fulfil the specifications of their. tenure, 
which are v ery simple— See SirM. Wright^ arid 
Compimtaire du Basnage. 
:! The. tenantry of this kingdom have, a set-off 
against the monopoly of land, in the many ad- 
vantages which they possess, in an eminent 
degree, under our happy constitution. But 
with respect to land, their condition is what 
some have well Called commercial feudalism. 

The tenure of every man is strictly 'feudal in 
its origin, or referable to it by analogy. With 
this, however, the general principles of liberty 
are so intermixed, that, practically, the feudal 
parts are. unobserved by all ; -and, In fact,, are in- 
capable of being put in practice by the occu- 
pants, or cultivators of the land. Hence there 
is no direct or controuling power in a landlord 
now over his tenant, as was the case during the 
period of simple, and afterwards of impure feuds. 
From the moment of the : execution of their 
agreement or leases,' &c. the one is independent 
of the other, within their respective covenants; 
and hence the landlord feels himself dispensed 
from every immediate or relative connection, 
which in former days had subsisted between 
him and his tenant. 

He says, that the law has raised a kind of 
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partition between them* and that he is freed 
from any tie of obligation, of kindness, of gene- 
rosity, pr of protection; towards people who are 
equal t . with him in law, and who may have 
abundant redress for their grievances* He look$ 
on them, therefore, with the same ipdifferehice,. 
as to their prosperity* that he does, on all. other 
members of the community! saving and except- 
ing the hawkfs eye with which he glances over 
the premises and watches the payment of rent. 

All this is true to a certain extent, and argu- 
mentatively correct ; but yet it is surface, with- 
out depth or thickness, in; reference to the 
poor tenants: they know, indeed, that they 
enjoy personal liberty ^that they may dispose 
now, by last wilh Qf their personal propertyr-* 
that all taxesf must be levied according to law, 
and originate wjth their representatives— that a 
whiskered baron cannot, in the present day, 
command a virgin bride to he delivered up to 
his loathsome embraces by the father and hus- 
band, who were sometimes obliged to be spec- 
tators of this scene of prostitution and barba- 
rism. > 

But what have the landlords to do with all 
these benefits conferred on the people! To 
whom (Jo the latter owe their liberty, their rights 
and privileges ! To the landlords ? To the great 
proprietors \ No ; but to a combination of ex- 
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traordinary' circumstances, which could neither 
be foreseen nor resisted. Kings, nobles, popes, 
bishops, and monks, who hated , the people 
with malice prepense, yet having; occasion- 
ally hated one another more, made themselves, 
or were miraculously made, the instruments of 
Providence, through whom the people have 
risen, and stand, at present, on the ruins of the 
most hideous tyranny, both of mind and body, 
that can be imagined. 

The landlords would insinuate, however, that 
the blessings of liberty resulted from conces- 
sions on their part, and that all the property 
issuing from land is theirs of common right;—- 
that when, they enter into contract with a te- 
nant it is a'fcind of benignity or condescension, 
because they may refuse to let their ground. 

This argument shall be disposed of as it de- 
serves, and that is, with contempt and brevity; 
only observing, that if they, were to persevere 
in refusing to let their ground, the government 
would let it for them, from necessity, or to 
guard against famine and the ruin of the coun- 
try ; considering, very properly, that, in point of 
fact, the land belongs to the nation or people, 
and is only partitioned out, or distributed ac- 
cording to various modes and tenures, for the 
good of the whole community. 

But when they let, do they not take care to 
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preserve th§ mpnopoly, apd to ayailthemfSfclves* 
in general, pf every opportunity Ijy whioh they 
might have a r£-ktting r a\\d uphold the remains 
of the feudal system I Do they got pje^irve 
that past of it which, the law <alla/ 4 ]bi»se tenurel" . 
Might: they not withhold a freehold lease, ^nd , 
refuse to let but on terms for years, /during thei, 
continuance of which) thp tenaata can have 
nothing to do with the laws, constitutionally 
speaking, but to obey them? 

In Ireland, a great many landlords have lately 
called on the poor tenants for what is termed 
the dead half-year** rent r which was to have re- 
mained unpaid till the last year Of the term* 
under the most solemn pledges, ^h^rh- cpuld 
bfefiveti; and most of ;the fondlotds: ate imwf 
doing the same thrn^. I state this faet on the 
authority of a right honourable member of the 
House of Commons* The consequent is, that 
the tehants are unexpectedly distrained for a 
twelve-month's .rent, ;vr hen they expected, to 
pay only a half 'year's rent. To procure thisi 
they are compelled to sell their seed-corn and 
some of their cattle ; and then, on the coming 
round of the next half year, they must run away, 
or make some compromise, by which the land* 
lord secures to himself a re-letting? for this is the 
great object. * 

Hence arise the local feuds and dreadful out-. 
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rages which prevail, to the disgrace of the ria^ 
tional character. The people know and feel that 
the landlords 'have broken their parol-con tract, 
violated their honour, and distrained in order to 
get an additional rent ; but as the Whole process 
of ruin is supposed to be legal, the unfortunate 
peasants, who see themselves robbed in this 
manner, give way to their impetuosity^ and 
seek redress with a vengeance, ' 



- DERIVATIVE LANDLORDS. 

When a man is said to be a freeholder, it 
is Supposed he is quite emancipated, that he is 
a* the very bep of tenure in law: hut his free* 
dom is but of a relative kiod ; tiat is, he is not 
as degraded 1 as a man who. is deprived of, or 
refused a freehold tenure. From the highest 
tenant, down to the forty-shilling freeholder 
inclusively; those tenants are relatively higher 
than one another; but they are all as superior, 
in law, to the richest termor in< the kingdom, as 
my lord's valet is to a kitchen hoy, in com- 
parison of their services. 

It is true, that the progress of civilization has 
induced- the legislature very properly to inter- 
pose sometimes for the relief of tenants; and I 
am glad to say, that although the spirit of the 
common law does certainly' remain, subinfau- 
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dation and lettings of ground are practically 
raised, from the abject and slavish condition 
which* aj&ciently attached to theiji. . 

AJ1 derivative tenures* however, $re more 
or less qualified, according to their nature;, and 
cannot therefore be clothed with the rights of 
landlords, as of original or common right- — I 
$tm speakiqg strictly of landlords and tenants, at 
common law and under the statutes. 

The relative situation, in our time, of deriva- 
tive lessors and occupants, bears a very close 
analogy to this ancient state of things. The for- 
mer, who, with respect to the head landlord, 
axe all lessees, having, through courtesy, re- 
ceived the honorary title of landlords, forget 
their actual state in an instant, and instead of 
accepting the favour with thankfulness, proceed 
to depose the head landlord, and act the part of 
usurpers. 

One might indeed predicate of " clapping a 
beggar on horseback ;" but the most intense 
exercise of ingenuity could not foresee, that a 
i% base villein," in law, would presume to claim* 
as his original right, the honours and privi* 
leges of an English baron. 

Let us now examine their pretensions, and 
see how they have sprung. Does the head 
landlord grant the power of levying distress *p 
liis tenant ? Never; the grant would be absurd : 
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bat he does usually reserve the power to him- 
self, though it is not necessary, of levying dis-; 
tress, if the rent should hot be paid on the 
day agreed on. Whenever a clause of distress 
is reserved, it must be in the nature of a penalty 
against the lessee, and not as a privilege con- 
ferred on him. If the landlord were inclined to 
give the power to his tenant,the grant would be 
of no avail whatever ; he himself has it by law, 
and it is the law only that can give it. 

It should be always recollected, that the re- 
medy of distress is not inseparable from rent as 
such ; for if it were, the legislature would have 
no occasion to give it by several acts of parlia- 
ment, to recover even freehold rents. 

In -proof of this, 1 refer to rent seek, which 
would be a rent charge. "if distress had been re- 
served in writing; but the neglect, or agreement 
of the original grantor and grantee to omit the 
charge, makes the thing seek or dry, that is, free 
from' distress, in the words of Littleton. The 
statutes have, however, violated the original 
contract in this respect, by extending distress to 
refits seek, and converting them substantially 
into rent charges. They gave a power which 
Was not in the agreement, and made it operate 
upon all rents seek which had been paid for 
the space of three years within the last twenty 
years preceding the statute. 

Did not the legislature, in this instance, inter- 
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fere with existing dont rack, on grounds Of public 
policy I and, as the olqect was, on thfc whole, 
very trifling, aftrtiori, tbe legislature should now 
interpose, on the like ground of expediency v to 
nrikve 1 milHons from acknowledged injustice 
and oppression, taking it for granted, that in- 
justice and oppression form a par t of the la w of 
England, accordiaig to the advocates for the 
landlords. « i : » < 

Rent itself must be reserved by the landlord 
" li lui/ r to himselfi says Littleton, and not to a 
stranger. The derivative landlord must reserve 
rent in like manner, but as he has not distress of 
original right, he should reserve this also, even 
against his own lessee, on his own principle. 
Rent is much higher in its nature than distress; 
but as the higher of the two oust be reserved, it 
follows, that the lesser should also be reserved. 
TJaey are perfectly distinct in their modes, 
qualities, and operation. A landlord may bind 
himself not to levy distress, the law does not 
prohibit him in this respect: and thus it is es- 
tablished, that distress is separable from rent at 
this day, as much and as distinctly as it was 
-anciently. It was always incident to it as long 
as service continued, but separable from it on 
that very ground ; whilst fealty was, and is, on 
the contrary, inseparable from the reversion. 

These, and the other attributes of the head 
landlord, might have been variously applied 



}do ; but they were* alt comprehended < ih 
aversion «r inheritance. This wis; the 
ain-hewl fittm which ail the .honours, and 
A reraediea of the landlord sprang ■;> and to 
«e.mu*t (refer if any difficulty should- arise 
ectingthem. 

. is of tile, greatest impcrrtanqe; that, in ean : 
■ting this subject, the mind should always 
e present to it, the distinction of 'the. law 
;lf on the question of landlords, whom it . 
variably contemplates as lords in fee; and in 
eaking of tenants, it means tenants of the 
eehold. Rut derivative lessors are lessees with 
upect to --the head landlord, and the i greater 
art of themareipaying rack rtttts, whieh twl 
heir ttiigi a within, the memory o/" many ;> :.■.*.'. 
It is said,: however, that --what it^caiaphtmed 
jf, obtains, as a common 'practice, tiiid- should 
not now be disturbed... I deny the dnfeim&te 
at all events, because the antiquity. .of 1 ' jaiay 
practice is no.gro.mid whatever fbr .-continuing 
it, if it be contrary to reason, .to justice, and 
humanity. If the inference were allowed, then 
a highway-robber may, on the ground of ancient 
-practice, demand his clergy, and urge, in sup- 
port of his claim, that -it had obtained for 
ages, even before the birth of Romulus and 
Remus. A murderer may trace his claim 
to the days of Cain and Abel. Therefore, 'this 
inference of the advocates is either rank nod- 
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sense, or a pretence for committing the great-* 
est atrocities. 

As to the premises, they are false, utterly 
false in law; for I deny that any case, or 
dictum of a judge, can be found to establish 
the right of mesne lords, middle - men, or. 
derivative lessors, in themselves, to levy dis- 
tress for rent. The question has never been 
raised, or brought before a court of justice in 
this shape, or in any other, that has directly 
or indirectly settled the point for which the 
advocates of oppression are contending. 4 state 
this as an undeniable fact; and, therefore, the 
practice has never had, nor can it ever receive, 
one moment's existence in law. 

But if the twelve judges were solemnly to de- 
clare, that it shall and may be lawful for any 
number of middle-men to plunder the poor cul- 
tivators of the soil, without eyentual redress, 
damages, or compensation for the injury done; 
and for this purpose should add, that the statute 
of Quia eniptores terrarum ought to be considered 
as repealed, and that the modern statutes in fa* 
vour of landlords included those lessees called 
middle- men ;~if, I say, the twelve judges were 
to come to this decision, still it would not be 
law ; because it would be a decision directly 
contrary to reason, justice, humanity, and even 
to expediency. It would be inexpedient^ be- 



LAW OF KNGtAKD. 81 

cause it would sanction the most barbarous 
tyranny, merely to enable lessors, real and ficti- 
tious, to recover rent in the most ft rapid way,'* 
according to the words of one of these 
statutes ; that is, it would empower them to 
seize at once on the goods of a poor man, with- 
out the intervention of a judge or jury, or of any 
legal process whatever, to establish the lawful- 
ness or the existence of the demand made on 
the unprotected victim of such a horrid out- 
rage. Landlords have, and always had, abun^ 
dant remedies by law ; but yet, so selfish, so 
cruel, so barbarous would man be, even in the 
most cultivated state of society, if permitted to 
indulge his passions, that he would, and 
actually does, in the case before us, call the 
most unprovoked and brutal [oppression, his 
lawful right. What a prostitution of law and 
right ! what perversion ! what sporting with 
terms, in order to acquire power to trample on 
the necks of the people ! 

Here the question naturally arises, flow do 
they become lords of the soil I By what che- 
mical process of law, by what original concoc- 
tion are they transformed into landlords, with 
liberty, as they, and their advocates assert, to 
call wrong their right y and to exercise all the 
feudal barbarities of the Gothic ages? 
- This question may be answered with ease, by 
tracing the mode practically. 

F 
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partition between them, and that he is freed 
from any tie of obligation, of.kindne$s* of gene- 
rosity, pr of protection towards people who are 
ejwa/ with him in law, and who may have 
abundant redress for their grievances* He looks 
on them, therefore, with (he same indifference, 
as to their prosperity, that he does, on all other 
members of the community* saving and except- 
ing the hawk's eye with which he glances over 
the premises and watches the payment of rent* 

All this is true to a certain extent, and argu- 
mentatively correct ; but yet it is surface, with- 
out depth or thickness, in. reference to the 
poor tenants: they know, indeed, that they 
enjoy personal liberty—- that they may diapose 
now, by last will, of their personal property— 
that all taxes must be levied according to law, 
and originate with their representatives— that a 
whiskered baron cannot, in the present day, 
command a virgin bride to be delivered up to 
his loathsome embraces by the father and hus- 
band, who were sometimes obliged to be spec- 
tators of this scene of .prostitution and barba- 
rism. > 

But what have the landlords to do with all 
these benefits conferred on the people? To 
whom do the latter owe their liberty, their rights 
and privileges ! To the landlords ? To the great 
proprietors X No ; but to a combination of ex- 
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traordinary 1 circumstances, which could neither 
oe foreseen nor resisted. Kings, nobles, popes, 
bishops, and monks, who hated , the people 
with malice prepense* yet having occasion- 
ally hated one another more, made themselves, 
or were miraculously made, the instruments of 
Providence, through whom the people have 
risen, and stand, at present, on the ruins of the 
most hideous tyranny, both of mind and body, 
that can be imagined. 

The landlords would insinuate, however, that 
the blessings of liberty resulted from conces- 
sions on their part, and that all the property 
issuing from land is theirs of common right;— 
that when- they enter into contract with a te- 
nant it is a kind of benignity or condescension, 
because they may refiue'Ma let their ground. 

This argument shall be disposed of as it de- 
serves, and that is, with contempt and brevity ; 
only observing, that if they, were to persevere 
in refusing to let their ground, the government 
would let it for them, from necessity, or to 
guard against famine and the ruin of the coun- 
try ; considering, very properly, that, in point of 
fact, the land belongs to the nation or people, 
and is only partitioned out, or distributed ac- 
cording to various modes and tenures, for the 
good of the whole community. 

But when they let, do they not take care to 
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dation and letting* of ground are pJiacjtically 
raised, from the abject and slavish condition 
which anciently attached to thejji. 

AH derivative tenures, however, are more 
or less qualified, according to their nature, and 
cannot therefore be clothed with the rights of 
landlords, as of original or common. right— I 
&m speaking strictly of landlords and tenant* at 
common law and under the statutes* 

The relative situation, in our time, of deriva- 
tive lessors and occupdnts, bears a very close 
analogy to this ancient state of things. The for- 
mer j who, with respect to the head landlord) 
are all lessees, having, through courtesy, re* 
ceived the honorary title of landlords, forget 
their actual state in an instant, and instead of 
accepting the favour with thankfulness, proceed 
to depose the head landlord, and act the part of 
usurpers. 

One might indeed predicate of " clapping a 
beggar on horseback ;" but the most intense 
exercise of ingenuity could not foresee, that a 
44 base villein," in law, would presume to claim* 
as his original right, the honours and privi* 
leges of an English baron. 

Let us now examine their pretensions, and 
see how they have sprung. Does the head 
landlord grant the power of levying distress to 
4iis tenant ? Never; the grant would be absurd : 
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but he does usually reserve the power to him» 
self, though it is not necessary, of levying dis- 
tress, if the tent should hot be paid on the' 
day agreed t>'n. Whenever a clause of distress 
is reserved, it must be in the nature of apertalty 
against the lessee, and not as a privilege c6d« 
ferrfed on hittl. If the landlord were inclined to 
givfe the powef to his ten ant, the grant would be 
of no avail whatever ; he himself has it'by Iaw r 
and it is the law only thatcan give it 

It should be always recollected, that the re- 
medy of distress is not inseparable from rent as 
such; for if it were, the legislature would have 
nb occasion to give it by several acts of parlia- 
ment, to recover even freehold tents. 

In proof of this, i refer to rent seck^ which 
would be a Yent charge. \i distress had been fre*. 
served in writing; but the neglect, or agreement 
of the original grantor and grantee to omit tht 
charge, makes the thing seek or dry; th^it i$, free 
from distress, in the words of Littleton. The 
statutes have, however, violated the original 
contract in this respect* by extending distress to 
reftts seek, and converting them substantially 
into rent charges. They gave a power which 
was not in the agreement, and mfcde it operate 
Upon all rents seek which had been paid for 
the space of three years within the last twenty 
years preceding the statute. 

Did not the legislature, in this instance, inter-* 
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fere with existing dontracts^ on grounds 6f public 
policy I and, as the otgect was, o» *hfc whole, 
very trifling, afertiori, the legislature should now 
interpose* or the like ground of expediency v to 
relieve millions from acknowledged injustice 
and oppression, taking it for granted, that in- 
justice arad oppression form a part of the law of 
England* according to the advocates for the - 
landlords* • 

Rent itself must be reserved by the landlord 
" & lui," to himself, says Littleton, and not to a 
stranger. The derivative landlord must reserve 
rent in like manner, but as he has not distress of 
original right, he should reserve this also, even 
against his own lessee, on his . own principle 
Rent is much higher in its nature than distress; 
but as the higher of the two roust be Deserved, it 
follows, that the lesser should also be reserved. 
They are perfectly distinct in their modes, 
qualities, and operation. A landlord may bind 
himself not to levy distress, the law does not 
prohibit him in this respect: and thus it is es- 
tablished, that distress is separable from rati at 
this day, as much and as distinctly as it was 
-anciently. It was always incident to it as long 
as service continued, but separable from it on 
that very ground ; whilst fealty was, and is, on i 

the contrary, inseparable from the reversion. * 

These, and the other attributes of the head 
landlord, might have been variously applied 



tub Motto; but they rteretall^mpre&finded < ih 
,the re^erskm « / inhcnriteoce. ^ .Tbbb wars* : dip 
foutttaii?Khead franr which a&4he bmibufs, and 
feudal ?emedie3 erf the landlord sprang joqih! /to 
this we <miratf?efw if any difficulty should/ aiise 
respecting thenu ; \ j r» > : ; ; 
'• It is of : rile greatest impartanqe s that, to con- 
sidering this Object, the mind should -always 
have present to it, the distinction off the law 
itself on > the question of landlords, whom it 
invariably contemplates as lords in fee; and in 
speaking of tenants, it means tenants of the 
\freehai&> But derivative lessors. are lessees with 
aspect: to ^ the head landlord, rand the* greater 
part'of <them are?paying r&ek rmts^whieh haatd 
their "origin witkhtthe m&mry of iham i\ :^jd 
It is said/however, that what js^cfitapb hied 
of, obtains as a common -praetiee, ttn<£shriulri 

not now be disturbed... I deny theimftweiiifee 
: at all events, because the antiqiii^oi^aniiy 
practice is . no ground whatever dfbr coiitiauidg 
it, if it.be eoatrary to reason, to justice, irad 
humanity. If the inference were alio wed, thai 
,-a high way nobbier may, on the ground of ancient 
practice, demand his clergy, and urge, in sup- 
port of his claim, that it had obtained for 
ages, even before the birth of Romulus and 
Remus. A murderer :may trace his claim 
ta thefdays of Cain and Abel. Therefore, 'this 
inference of the advocates is either rank noil- 
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sense, or a pretence for committing the great* 
est atrocities. 

As to the premises, they are false, utterly 
false in law; for I deny that any case, or 
dictum of a judge, can be found to establish 
the right of mesne lords, middle - men, or^ 
derivative lessors, in themselves, to levy dis- 
tress for rent. The question has never been 
raised, or brought before a court of justice in 
this shape, or in any other, that has directly 
or indirectly settled the point for which the 
advocates of oppression are contending. 4 state 
this as an undeniable fact; and, therefore, the 
practice has never had, nor can it ever receive, 
one moment's existence in law. 

But if the twelve judges were solemnly to de* 
clare, that it shall and may be lawful for any 
number of middle-men to plunder the poor cul- 
tivators of the soil, without eyentual redress, 
damages, or compensation for the injury done; 
and for this purpose should add, that the statute 
of Quia eniptores terrarum ought to be considered 
as repealed, and that the modern statutes in fa- 
vour of landlords included those lessees called 
middle men ;— if, I say, the twelve judges were 
to come to this decision, still it would not be 
law ; because it would be a decision directly 
contrary to reason, justice, humanity, and even 
to expediency. It would be inexpedient, be- 
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cause it would sanction the most barbarous 
tyranny, merely to enable lessors, real and ficti- 
tious, to recover rent in the most ft rapfid way,' 1 
according to the words of one of these 
statutes ; that is, it would empower them to 
seize at once on the goods of a poor man, with- 
out the intervention of a judge or jury, or of any 
legal process whatever, to establish the lawful- 
ness or the existence of the demand made on 
the unprotected victim of such a horrid out- 
rage. Landlords have, and always had, abun* 
dant remedies by law ; but yet, so selfish,' so 
cruel, so barbarous would man be, even in the 
most cultivated state of society, if permitted to 
indulge his passions, that he would, and 
actually does, in the case before us, call the 
most unprovoked and brutal [oppression, his 
lawful right. What a prostitution of la^r and 
right ! what perversion ! what sporting with 
terms, in order to acquire power to trample on 
the necks of the people ! 

Here the question naturally arises, flow do 
they become lords of the soil! By what che- 
mical process of law, by what original concoc- 
tion are they transformed into landlords, with 
liberty, as they, and their advocates assert, to 
call wrong their right ; and to exercise all the 
feudal barbarities of the Gothic ages? 
- This question may be answered with ease, by 
tracing the mode practically. 

F 
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* I do not wish to press this point ; but "as many 
able and enlightened lawyers will, I know, read 
my observations, I feel it due to my owp cha- 
racter to shew, that my view of this very import- 

« 

ant question is neither partial nor limitted to* 
our middle-men. 

' Wherever the seigniory is extinguished, af 
this day, I conceive that the feudal services of 
the land ^xe merged in the sovereign, and that 
all the tenants in fee, purchasers, grantees, &c. 
as such, hold of the lord paramount, but without 
fealty, or any other feudal service or incident 
whatever being due to them fVom their tenants. 
Such landlords are barred by the act as com- 
pletely as the mesne lords, that is, k& purchas- 
Ms, grantees, "febffees, &c. were immediately 
after the passing of the gf eat statute. • •• : 

But if this measure had never taken place, 
jitiil Oiilr middle-men, or lessee-landlords, could 
fiot levy distress; because, even under the old 
Anomaly, which tolerated the abuses and op- 
pressions of the mesne lords, none but persons 
seized of the fee* could claim any feudal service 
from the tenahtfy, or enforce the feudal incident 
of distress: ' So that neither before nor after the 
passing of the act could lessee-lessors pretend 1o 
amy such right, if they had existed in those early 
times, instead of being creatures of yesterday, ' 



i 



LAW OF ENGLAND. 03 

Considering it of importance that this little 
work should be published before Earl Stanhope's 
Bill is risked in the third stage, the time for 
which is now fast approaching, I am compelled, 
therefore, to break off abruptly, and submit the 
whole question to the reader's liberality, under 
the great disadvantage of being a rough sketch 
of my sentiments, as they flowed from my pen- 
in the first imtance. 

The nakedness of the thought will, however, 
demonstrate the sincerity of my heart in the 
cause I have undertaken ; a cause from which 
no power or' influence under- heaven cau divert 
the humble advocate of the Irish peasantry, till 
they shall be brought within the laws of Eng- 
land, and effectually relieved from grinding op-' 
pression — from a condition worse than African 
slavery. 

I take this opportunity, also, of congratulat- 
ing the empire, and Ireland in particular, on 
the noble efforts, of the press in support of 
the people and their just rights; in furtherance 
of the law of due process; in defence of the 
security of persons and property; in vindica- 
tion of imperial greatness and national liberty. 

Words are too feeble and inadequate to con- 
vey to Earl Stanhope the warmth and gratitude 
which the tenantry of England and the pea- 
santry of Ireland feel towards his lordship, for 
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tke wanly, disinterested, and noble exertion he 
has made to confer upon them, practically, the 
blessings, in the amplest manner, of British jus* 
tice. 

, In the performance of this great work, it is 
satisfactory to remark, that his lordship was not 
left quite alone : his seconder, Lord Holland, is, 
therefore, eminently entitled to the esteem of 
the public for his contribution to the real cause 
.of Ireland. 

Let me hope, under all the circumstances of 
this case, that landlords, of every description, 
will subdue their angry feelings, and be induced 
henceforward to blend their interests with those 
of their tenants in gen era t— that they will en- 
courage and protect th$m in the pursuit of 
honest industry — that they will give them an 
interest in the soil, and thus make the country 
impregnable with the hearts of the people. 

I can assure the reader, that I have no party 
or political feeling on this or any other subject; 
and that the warmth with which I express 
myself, in some passages, is the result of an ab- 
horrence of the system, without any reference 
whatever to persons. 

I trust, I understand the laws and constitution 
of the realm sufficiently, to be impressed with 
the conviction, that orders are necessary; and, 
therefore, that they ought to be respected : but 
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ihere is an ex treflae -of adubtion and mi 
n ess, to which I shail never i»V/ to be c 
' detest an unlawful, ariWocwtie asceii' 

^ much as I do the licentiousness of frot 

crate, or the hollow professions of cj 
patriots ! 

If it should be asked, why I did 
forward the law of the case in my las) 
I lion, \ answer, that I refrained from 

the oppressions suffered by the people, 
dry, legal question ; because I appi 
that the avarice of the landlords wt 
suppressed their feelings for the wretc 
of the peasantry — that their habits of o 
./ would have subdued the first impulse • 

if I had questioned their tight to lev; 
I adapted my plan, therefore, to the 
pf those on whom I meant that it sh< 
rate ; and I have succeeded in mak 
confess, and lament with the tears of c 
the wretchedness of the people. ' 
their policy, for they knew that th 
had taken a warm interest in the sub 
they felt satisfied, at the same time. 
thing would pass off like a dark cloui 
quickly succeeded by the sunshine of 
spotism. 

Prudence demanded that I shottW- 
the enemy, or prepare him to meat Xh 
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accordingly, Earl Stanhope has, with all the 
skill, foresight, and experience of a great tacti- 
cian and able general, amused the landlords till 
he succeeded in raising two parallels ; and the 
consequence is, that his lordship having batter* 
ed and made a practicable breach in the body of 
the feudal system, there must be a capitulation^ 
or the sons of Erin will storm it with intre- 
pidity, shouting — The laws ! Victory aild Old 
England for ever ! ! 



THE END. 
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